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Looking for
new loopholes

To bypas

banles, some attorneys add

questionable riders to sales contracts

By Sanan Gross
n order Lo complete real estate trans-
actions in New York's still-tough lend-
ing climate. sonte lawvers are turning
to creative lovpholes that have them oper-
ating in an cthical gray area. industry in-
siders say.

Boilerplate contracts — onee the norm in

residential bransactions - have been searce

for several years now as lawyers come up
with deals “tailored” to the spe-
cific needs ol buyers and sellers.
Butsumelawyers are now going

“The
[lending|

thee real price is lower once concessions are
factored in.

Some cousider this prastice ethicaliy
dubious, sinee future buyers and apprais-
ers rely on publicly recorded sales prices
tor comparibles, but it is legal as long as
both the co-op board and the lender know
aboutit.

But sour cthat lawyers and brokers

now more likely to push the boundar-
ies even further. Inorder to al-
low sellers to give larger con-

cessions, they wre leaving some

evenfurther to avoid strictlend- ruies are eredits and concessions ont of
ing rules, adding contract riders tcugh. but the official tnortgage docu-
that are nat submitted to banks. § ments {including the FICD-1
Other buvers and sellers simply the agents Settlement Statement. a docu-
make private side agreements and b(okers mentthat lists all closing eosts
that are ot wentioned inany of who want and gives each party acoimplete

the closing documents.
“People often do this as a
way 1o encourage lenders to

to survive ...
do try all

t of thetr incoming and out-
going funds? and instead list-

ity them in riders that banks

lend move money than they or- sorts dow’tsee.

dinarily would have” said Aaron . - “Lenders wouild have a
S p o of things. ' e
Shimdewitz, an attorney at Bel- problem with [these conces-
kin Burden Wenig & Goldman Attorney sions § especiallyifitaffects the

whohas represented more than
250 cooperative and condomin-
fum hoards in New York. “It
gots cioge to bank fraud some-
times,”

For example, the value of conces-
sions that sellers can throw in to
sweeten the deal for huyers is limited
by Fannie Mae, Freddie Macand the
Federat Iousing Administration, the
entities thatinsure mest home loansin
the US. Yor FELA loans, the

concessions — {rowm drape

alue of these

nd turniture
to prepaid maintenance — cannot exceed
6 percent of the sale price. For Fan-
nicand Freddie, the amount ranges
from 3 percent to 9 pereent, de-
pending on how much the buyer
puts down.

Butin today's difficult mar-
ket, sellers anxions to unload
their property often wanl Lo
give more. Inmany cases. they
feel they can't simply slash the
purchase price, because banks will
decrease theloan amountand co-op boards
won't aceept deals they fear will devalue the
building.

Lawy

and brokers have devised

to skirt these nbstacles. As the web-

site Brick Underground.com reported. one
such way isto state asales price outhe con-
tracl that is higher than what the buyer
has actually agreed to pay. Then, the sell-
er agrees to refund a chunk of the money
back (o the buyer at closing. The contract
price is recorded by the city, even though

Nathan Erlich

considerition being paid,” said
attorney John Serpico. None-
theless, “parties makealikinds
ofagreementsall the time that

[are] not necessarily in the

main contract.”

Lenders, for obvious
reasons, frown on this prac-
tice.

“IF they throw in
something even as a
eredit, it most be done
properly and declaved
on the HUD and e

flected vn the contract

of'sale.”said Nathan Erlich,
a lawyer who has long repre-
sented lenders ke HSBC and
saitl he has not seen the practive
fivsthand. “[1t] they putitina
rider and they don't declare it to
the bank. thats called Fraud.”

In all-cash transactions, there is
t

no limit to seller’s concesstons, so ¢

torneys have more freedom for creative

deal-making. By contrast, lenders often

view coneessions as “trving to dupe them
into lending you more money,” explained
Sandy Schwartz of Manhattan law irm
Schwarlz, Levine and Kaplan, "It smells a
lot worse if there’s a bank invoived.”

And when the buyer is paying in cash,
co-op hoards can pose challenges o conees-
sion-giving. Buyers and sellers are techni-
cally supposed to inform the co-op board of

any concessions. but most don't. for fear of’

Continued on page 84
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